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About the Firm

Represents management exclusively in every aspect of employment, 

benefits, labor, and immigration law and related litigation

800 attorneys in 56 locations nationwide

Current caseload of over 6,500 litigations 

approximately 650 class actions

Founding member of L&E Global

A leader in educating employers about the laws of equal opportunity, 

Jackson Lewis understands the importance of having a workforce that 

reflects the various communities it serves
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A Caveat

 This presentation provides a broad overview of the 

anticipated impact of Trump’s presidency on labor & 

employment laws, regulations, agency guidance and 

enforcement, and case law.

 Trump’s statements are not always consistent, and his 

plans change quickly. The information presented here 

may change in the coming weeks and months.  
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47 (+1)
52 (-1)
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THE RESULTS

Divided Country, Unified Government



5

Background

 President Trump expressed an intention to reverse or 

eliminate many of the Obama Administration’s 

employee-friendly enforcement positions and rules. 

 Some of these changes may be delayed while the new 

administration focuses on larger initiatives, such as 

trade, immigration and the Affordable Care Act (ACA).

www.jacksonlewis.com5
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Background

 Trump met with dozens of business leaders and 

reiterated a promise to cut regulations "by 75 percent, 

maybe more.”

 Trump has exhibited some populist worker-friendly 

ideas. 

• met with leaders of the major labor organization within a week of 

his inauguration  

• supports paid maternity leave

• hints he may support an increase in the federal minimum wage.
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 Signature Issues and Priorities

• Trade

• Immigration 

• Health Care Reform

• Deregulation

• 100-Day Plan

 How, and How Fast, Will Changes

Happen?  

• Executive Orders 

• Appointment and Nomination Process

• Notice and Comment Period for Regulations

• Legislation – Subject to Filibuster

TRUMP AGENDA
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Rescinding Executive Orders And Actions

 Many Obama executive orders imposed significant

restrictions and reporting requirements on government

contractors.

 The Fair Pay and Safe Workplaces Executive Order,

most of which was enjoined nationwide by a Texas

District Court, is expected to disappear.

BUT . . . . .
 Will President Trump rescind the Executive Order

requiring government contractors to provide seven days

of paid sick leave per year to employees who work on or

support government contracts?

©2017 Jackson Lewis P.C.8
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Executive Orders So Far . . . . .

No. Title/Description Date signed

13765
Minimizing the Economic Burden of the Patient 

Protection and Affordable Care Act Pending Repeal
January 20, 2017

13766
Expediting Environmental Reviews and Approvals 

for High Priority Infrastructure Projects
January 24, 2017

13767
Border Security and Immigration Enforcement 

Improvements
January 25, 2017

13768
Enhancing Public Safety in the Interior of the 

United States
January 25, 2017

13769
Protecting the Nation from Foreign Terrorist Entry 

into the United States
January 27, 2017

TBA
Ethics Commitments by Executive Branch 

Employees
January 27, 2017

TBA
Reducing Regulation and Controlling Regulatory 

Costs
January 30, 2017

www.jacksonlewis.com9
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GOVERNMENT AGENCIES

www.jacksonlewis.com10



11

Government Agencies – General Actions

Change leadership

Change enforcement priorities

Settle regulatory challenges pending 

in court

Change regulations

www.jacksonlewis.com11
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Government Agencies – In General

 Under President Trump federal agencies are 

expected to focus more on achieving employer 

compliance and less on aggressive 

enforcement.  

• DOL, EEOC, OFCCP, OSHA, and NLRB 

 Ongoing court challenges to some rules may be 

resolved via settlement. 
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Equal Employment Opportunity Commission

 Under President Obama:

• aggressive enforcement efforts

• significant litigation

- criminal background checks

- systemic discrimination

- LGBT protections
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Equal Employment Opportunity Commission

 Victoria Lipnic appointed acting chair – replacing Jenny 

Yang

 The EEOC may change focus substantially.

 The Republican Congress also may allocate fewer funds 

toward EEOC enforcement efforts.

BUT . . . .

 The federal courts may still take action to expand Title 

VII and other federal laws.

www.jacksonlewis.com14



15

EEOC: Strategic Enforcement Plan

 In mid-October, 2016, the EEOC issued its updated 

Strategic Enforcement Plan (SEP) for Fiscal Years 2017-

2021.

 The new SEP reiterated the agency’s commitment to the 

six priorities in its previous SEP (2012-2016), with some 

changes.
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EEOC: Strategic Enforcement Plan (cont.)

 The new SEP set forth new emphasis on several 

priorities, including, for example:

• Qualification standards and inflexible leave policies under 

the ADA; 

• Complex employment relationships and structures in the 

21st century workplace; and 

• Backlash discrimination against those who are Muslim or 

Sikh, or persons of Arab, Middle Eastern or South Asian 

descent.
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EEOC: Strategic Enforcement Plan (cont.)

 Trump Administration may change SEP priorities. 

 Potential changes in focus:

• Title VII’s sex discrimination as protection for LGBT individuals

(Lipnic voted against in 2015) 

• systemic discrimination

• expanded protections for employees under the ADA. 

 But-for transgender bathroom issues, Trump’s position is 

largely unknown
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Law School Didn’t Prepare Me for This . . . .

www.jacksonlewis.com18
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 Trump Administration rescinded Obama’s directive that
schools “treat a student’s gender identity as the student’s
sex for purposes of Title IX and its implementing
regulations.” (Obama’s May 2016 Dear Colleague
letter).

 Why was it rescinded? (According to the DOJ and
Department of Education).

• No extensive legal analysis.

• Did not undergo any formal public process.

• Contradictory litigation since.

• To give “due regard” to state and local governments in
establishing educational policy.

Current Status of Transgender Issue
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EEOC: Agency Guidance

 Recently-issued EEOC guidance on retaliation, national 

origin discrimination, and pregnancy discrimination may 

be modified. 

 Much of that guidance reflects existing case law, but in 

some areas, the EEOC advocates for more expansive 

protections than most courts have been willing to 

endorse. 
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A Real Target: EEO-1 Pay Data Reporting

 Final rules issued on September 29, 2016 revise the 

EEO-1 report to include W-2 earnings and work hours for 

most employers with 100 or more employees

 Must report gender, race and ethnicity across pay bands

 Scheduled to take effect in March, 2018

 Intended to assist the EEOC in investigating compliance 

with equal pay laws

 Lipnic voted against the change in 2015 ---Stay Tuned.
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NATIONAL LABOR RELATIONS 

BOARD

www.jacksonlewis.com22
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National Labor Relations Board

 A five-member board:

• two members from each political party

• a fifth from the President’s party

 Under President Obama, the NLRB drastically

changed existing policies and precedents for

both unionized and non-unionized employers,

resulting in a significant restrictions on Employer

actions and policies.
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National Labor Relations Board

 January 26, 2017, Trump appointed Philip A. 

Miscimarra the acting Chairman

• Sole Republican on the Board

 Two vacant seats

 General Counsel’s appointment expires 

November 2017 

www.jacksonlewis.com24
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National Labor Relations Board

 Potential areas of change:

• Class action waivers (Murphy Oil);

• Joint employers (Browning Ferris);

• Inclusion of temporary workers in bargaining units with an employer’s 

regular workers (Miller & Anderson);

• Quickie elections;

• Expansion of protected concerted activity in areas such as social media, 

confidentiality, and employer policies;

• Micro appropriate bargaining units (Specialty Heathcare); and

• Status of college/university adjunct faculty, graduate students, and 

student athletes.

• Restrictions on electronic communications (Purple Communications)
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National Labor Relations Board

 A stop of potential expansion:

• Extending Weingarten rights to non-union workplaces (having a

co-worker present)

• Making misclassification of employees as independent

contractors a separate violation of the NLRA

 Trump also may work with Congress to pass legislation

to permanently reverse several NLRB decisions from

recent years, including employee-friendly rulings on joint

employment.
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DEPARTMENT OF LABOR

www.jacksonlewis.com27
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Secretary of Labor

 Trump initially nominated Andrew Puzder

 February 15, 2017, Puzder withdrew

 February 16, 2017, Trump nominated Alexander Acosta

www.jacksonlewis.com28
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Department of Labor – Wage & Hour 

 More Business-Friendly

 Compliance v. Aggressive Enforcement 

 Examples:

• greater flexibility in using independent contractors

• more certainty in expanding through use of franchises
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Department of Labor: Overtime 

 Final Overtime Rule 

 Originally scheduled to take effect December 1, 2016

 Raised the salary threshold necessary to meet each of 

the three white collar exemptions 

 Progressive salary threshold increases thereafter
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Department of Labor: Overtime 

 In November 2016, a Texas Federal District Court issued 
a nationwide preliminary injunction enjoining the DOL 
from implementing and enforcing its final overtime rule

• In response to a challenge from 21 states and a coalition of 
business groups

 DOL (under Obama) appealed to the Fifth Circuit Court 
of Appeals

 DOL (under Trump) could withdraw the appeal, allowing 
the injunction to stand

 The Trump Administration was granted an extension to 
file a reply brief until May, 2017.

www.jacksonlewis.com31
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Department of Labor: Overtime

 Various bills have been introduced in Congress to block, 

delay, or slow the salary level increases in the Rule

 President Obama would have vetoed these bills

 Trump might sign a bill passed in Congress

 Legislation might moot the Texas lawsuit
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Department of Labor: Overtime

 The DOL might also rescind the Final Rule

 Must follow the Administrative Procedure Act
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DOL Opinion Letters

 Under President Obama, the DOL discontinued its 

longstanding practice of issuing opinion letters signed by 

the Administrator of the Wage and Hour Division

 Once Trump takes office, the practice of issuing official 

opinion letters regarding application of the FLSA and 

FMLA may be restored
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DOL Opinion Letters

 Under President Obama, the DOL relied on more 

general “Administrator Interpretations”

 Two significant Administrator Interpretations in the past 

two years – expanded employee rights

• joint employment 

• independent contractor status under the FLSA

 DOL may issue new opinion letters

 Administrator Interpretations may be modified or 

reversed
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DOL: OFCCP

 The OFCCP is the agency that ensures that employers 

doing business with the federal government (federal 

contractors and subcontractors) comply with laws and 

regulations requiring nondiscrimination.
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DOL: OFCCP

 The General Accounting Office recently issued a report 

critical of various controversial OFCCP enforcement 

methods, including relying solely on statistical “red flags” 

without any anecdotal evidence to support claims of 

systemic discrimination

 The OFCCP to move away from many of its aggressive, 

controversial enforcement methods and return to 

traditional theories of discrimination recognized by 

federal courts

www.jacksonlewis.com37
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DOL: OFCCP

 Fair Pay and Safe Workplaces Executive Order (“Blacklisting 
Order”)

• requires prospective federal contractors and subcontractors to 
disclose workplace law violations that occurred during the previous 
three years and to give wage statements detailing pay and hours to 
employees and independent contractors

• prohibits arbitration agreements relating to Title VII of the Civil 
Rights Act or sexual assault

 Republican lawmakers introduced a joint resolution of 
disapproval, which would permanently block implementation 
of the final rule, under the Congressional Review Act

 U.S. Senate passed the joint resolution (previously passed by 
the House) on March 7, 2017.  It is waiting for President 
Trump’s signature

www.jacksonlewis.com38
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DOL: OFCCP

 Other executive orders issued by President Obama may 

be scrutinized:

• Raised the minimum wage contractors pay employees 

performing work on covered federal contracts ($10.20 per hour 

as of January 1, 2017) 

• Requiring federal contractors to provide paid sick leave to 

employees working on government contracts

 January 31, 2017, White House stated President Trump 

will continue to enforce President Obama’s executive 

order barring discrimination against LGBT people 

working for federal contractors

www.jacksonlewis.com39
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WE ALL KNOW THE ACA BY NOW

 The Patient Protection and Affordable Care Act (ACA) 

enacted in 2010 to reform the American health care 

system. 

 The stated goal is to provide affordable health insurance 

to all Americans.

• Three responsible parties are:

- Individuals – coverage is (generally) required or a penalty is 

applied

- Government –premium credits and Marketplace Exchanges

- Employers – taxes and fees, reporting requirements, and 

coverage mandates
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IMPACT ON EMPLOYERS

 ACA’s impact on employer sponsored group health plans is significant:

• Taxes and Fees 

• Reporting Requirements (1094 and 1095, W-2) 

• Coverage mandates/requirements

- Maximum Out-of-Pocket Limits

- Elimination of Pre-existing Condition Exclusions

- Coverage of Adult Dependent Children to age 26

- No Excessive Waiting Periods

- No Lifetime or Annual Limits

- Preventive Care Mandate

- SBCs

- Coverage of approved clinical trials

- Prohibition on “rescissions” of coverage

- Appeals process reform and external review

- Nondiscrimination rules 

- Annual cap on salary reduction contributions to health FSAs

- Essential Health Benefits
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PRESIDENT TRUMP PLANS TO CHANGE THE ACA

 President Trump campaigned on a promise to repeal the 

ACA.  

• Trump declared the ACA a “horrible failure” and promised to 

immediately repeal it and replace it with a “fantastic new plan” 

with “health insurance for everybody.”

 GOP supports this intention. 

 President Trump signed an Executive Order to “Minimize 

the Economic Burden of the Patient Protection and 

Affordable Care Act Pending Repeal.” 

• The Executive Order did not repeal the ACA.
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WHY USE AN EXECUTIVE ORDER?

 Most executive orders stem from a president’s desire to 

bypass Congress. 

 The legislative body is not required to approve any 

executive order, nor can it overturn an order. 

 Executive orders can only be given to federal or state 

agencies.

 Only two executive orders have ever been overturned by 

the judiciary branch.

 Always controversial.
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EXECUTIVE ORDER: MINIMIZE THE ECONOMIC 

BURDEN OF THE ACA PENDING REPEAL

 The Order gave a very broad directive to federal agency 
heads, including the Department of Health and Human 
Services, to take steps to grant waivers, exemptions, 
and delay provisions of the ACA that impose costs on 
states or individuals.

 Importantly, the Order does not itself effect any change.

• Urges agencies to soften enforcement of pieces of the ACA until a 
repeal can be accomplished

• Road map to some of the desired changes

 The language of the Order addresses the actions of 
agencies in the interim period before a repeal occurs.

• Does not grant any powers above what already exist
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EXECUTIVE ORDER: MINIMIZE THE ECONOMIC 

BURDEN OF THE ACA PENDING REPEAL

 As a result of the Executive Order, on Feb. 15, 2017, the 

IRS announced that it will not reject taxpayers' 2016 

income tax returns that are missing health coverage 

information

• The announcement only applies to personal income tax filers

• The relief is not a repeal of the individual mandate

• Penalty provisions are still in place and are currently being 

enforced.

• The IRS reserves the right to follow up with a taxpayer, at a 

future date, regarding his or her compliance with the individual 

mandate.
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WHAT OTHER TOOLS DOES TRUMP HAVE?

 Courts could overturn as unconstitutional

• The court system is slow and similar challenges to the ACA have 

proven unsuccessful thus far.  

 Regulations

• Issue new

• Withdraw proposed

• Suspend Regulations that are not yet effective

• Use Congressional Review Act for Regulations issued recently 

(unlikely)
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WHAT OTHER TOOLS DOES TRUMP HAVE?

 New Legislation - Outright repeal of the ACA would 

require a 60 vote majority.  

 Budget Reconciliation - Bills that qualify for “budget 

reconciliation” only need a simple majority vote to pass.

• Bills that directly impact taxes and spending

• Can be passed by a simple majority (51 votes) in the Senate 

• Not subject to a filibuster (which requires 60 votes to overcome)

• Can only be debated for 20 hours in the Senate 

• Scope of floor amendments is very limited

• Only one such bill can be passed per year
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WHICH PARTS OF THE ACA ARE “TAXES AND 

SPENDING”?

 The entire ACA cannot be repealed through budget 

reconciliation

• Individual mandate penalty 

• Federal government subsidies for individuals

• Employer mandate penalty

• 40% excise tax on so-called Cadillac plans repealed (currently 

delayed until 2020)

• Dollar limit for FSAs

• Federal government payments to states and insurance 

companies
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BUDGET RECONCILIATION ALONE NOT ENOUGH 

TO UNDO ALL ACA

 Many provisions of the Affordable Care Act are not 

“taxes and spending”

• Coverage of children up to age 26

• Waiting periods, coverage exclusions, dollar limits

• Claim review

• Cost sharing provisions

• Essential health benefits

• Guaranteed access and affordability
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BUDGET RECONCILIATION ALONE NOT ENOUGH 

TO UNDO ALL ACA

 HHS has authority over:

• Section 1557 (transgender benefits)

• Definition of “essential health benefits”

• Requirement to cover contraception under preventive care 

mandate

 IRS has authority over:

• 1094/1095 reporting requirements

• Non discrimination regulations

 EECO has authority over:

• ADA and GINA wellness regulations
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MEANWHILE:  MARKET STABILIZATION NEEDED

 On February 15, 2017 the Centers for Medicare & 

Medicaid Services (CMS) released a proposed rule 

intended to stabilize the Marketplace Exchanges

• Effective 2018

• Allows insurance companies flexibility in plan design

• Shorten enrollment period

• Can deny coverage if debt is outstanding

• Increased verification requirements for special enrollments

 Ultimately, this may not be enough to save the 

Marketplace Exchanges
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INTRODUCTION OF THE AMERICAN HEALTH CARE 

ACT

 The House Ways and Means Committee and the Energy 

and Commerce Committee (the two congressional 

committees having primary responsibility for health care 

legislation) released draft legislation for repealing and 

replacing aspects of the ACA on March 6, 2017.

• American Health Care Act is a budget reconciliation bill.
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AMERICAN HEALTH CARE ACT

 The American Health Care Act (“AHCA”) would:

• Reduce the individual and employer shared responsibility 

penalties to $0 retroactive to January 1, 2016

• Require payment of an increased premium to the issuer rather 

than a penalty to the federal government

• Dismantle the ACA tax provisions. 

• Prohibit health insurers from denying coverage or charging 

higher premiums for patients with pre-existing conditions 
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AMERICAN HEALTH CARE ACT

 The budget reconciliation of  American Health Care Act would:

• Allow children to stay on their parent’s plan until age 26.

• Enhance health savings accounts (HSAs) by nearly doubling the 

amount of money individuals can contribute annually to HSAs 

• Expand how individuals can use their HSAs.

• Provide an age-based refundable monthly tax credit (between 

$2,000 and $14,000 a year) for low- and middle-income 

individuals and families who don’t have employer group health 

coverage (and aren’t covered under a government program).
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WHERE DOES THE AHCA STAND NOW?

 The final version of the bill has to be agreed to by both 
chambers before it can be presented to President Trump 
for signature. 

• If the Senate decides to amend the bill, it may send its proposal back to 
the House, and the House may respond with a counterproposal, and so 
on until both chambers agree to the same bill.

 A House floor vote is planned for early April. 

 Next, the Senate would vote on the bill and would need 
51 votes to pass it.

 Could be signed by President in mid-April. 

 Three other bills in various stages would make similar 
changes.
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WHAT SHOULD YOU DO?

 Stay the course

• No changes have been made to the ACA reporting on 

Forms 1094/1095-B/C

- Employers now have until March 2, 2017 to provide Forms 

1095-B or 1095-C to individuals

- The 2017 due dates are for filing 2016 information returns 

with the IRS February 28 for paper filers and March 31 for 

electronic filers.

• Do not change plan provisions

• Continue to “play or pay”
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ACA and Health Care

 For now, continue to conform with the ACA and delay in 

changing any of their group health plans to address 

financial incentives, Medicare, Tricare, and flex credits 

until we receive more guidance 
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IMMIGRATION
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Immigration: Visa Issuance

 “Protecting the Nation from Foreign Terrorist Entry into 

the United States” Executive Order

• Issued March 6, 2017, effective March 16, 2017

• Suspends processing of visa issuance for individuals from six 

designated countries until June 14, 2017

• Iran, Libya, Somalia, Sudan, Syria and Yemen
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Immigration: Visa Issuance

 Protecting the Nation from Foreign Terrorist Entry into 

the United States” Executive Order (Cont.)

• Expressly exempts Green Card holders and dual nationals

• To be applied prospectively only

• individuals from the six countries whose visas may expire on or 

after March 16 will need to apply for visas abroad

• waiver may issued if an individual can demonstrate that denial of 

entry would cause undue hardship, that his or her entry would 

not pose a threat to national security, and that the entry would be 

in the national interest

 The E.O. also temporarily suspends for 120 days the 

U.S. Refugee Admissions Program
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Immigration: Enhanced Screening & Vetting

 In conjunction with the E.O., President Trump also signed a 
presidential memorandum on short-term enhanced screening and 
vetting procedures

 Employers should be asking:

• Do we have employees from one of the six countries who need to travel abroad 
and who will need to apply for a visa to return to the United States?

• Do we have employees of any nationality working on U.S. visas who work with 
technologies, particularly those that are subject to export licenses or could be 
used for military or security purposes?

• Do we have employees working abroad who wish to enter the U.S. as business 
visitors and who have traveled to the six countries listed in the E.O., plus Iraq or 
other countries of potential concern to the U.S. government?

• Are our employees traveling internationally with company-issued laptops or 
handheld computers (PDAs) that may be subject to search by border authorities?

 If the answer is “yes” to any of these, anticipate possible delays in 
visa processing or during inspection upon return the U.S. 
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Immigration: Work Visas

 On the issue of H-1B visas, Trump has been somewhat 

inconsistent, but has most recently stated an intention to 

ask DOL to look into possible misuse of H-1B visas to 

replace U.S. workers with temporary foreign workers, 

particularly in information technology jobs

 Fundamental changes to the H-1B program would 

require legislative action, and Congress generally has 

viewed the program favorably due to the wide range of  

businesses that rely on it

 March 3, 2017 – USCIS suspended premium 

processing of H1-Bs beginning April 1, 2017
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Immigration: Work Visas

 TN visas, which are available to professionals from 

Canada and Mexico, were created by NAFTA. Trump’s 

call to eliminate and renegotiate NAFTA could jeopardize 

the availability of these visas

 Trump also may try to roll back recent administrative 

rules that provide employers and employees with greater 

flexibility to retain foreign post-graduate students and 

employees in the U.S. on temporary work visas who 

have applied for permanent residency
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Immigration: E-Verify

 Under current federal law, E-Verify is voluntary for 

employers, except as mandated by executive order for 

federal government contractors.

 The new administration may expand enforcement of 

existing immigration laws in the workplace, which may 

include encouraging more employers to use E-Verify, as 

well as working with Congress to expand mandatory use 

of E-Verify.
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OTHER AREAS OF NOTE
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Courts

 President Trump has over 100 federal court vacancies to 

fill

 He will likely appoint judges who may be inclined to:

• Preserve strict certification standards for class actions;

• Support arbitration of employment disputes; and 

• Rein in recent or novel interpretations of EEO laws, such as Title 

VII and the Americans with Disabilities Act

 President Trump nominated Neil Gorsuch to the U.S. 

Supreme Court
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Courts

 This term, the Supreme Court will hear Gloucester 

County School Board v. G.G., No. 16-273, a significant 

case regarding transgender restroom access. A new 

Trump appointee would be expected to cast a pivotal 

vote on that issue, which would likely impact transgender 

protections under Title VII
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Paid Maternity Leave

 Trump proposed requiring employers to provide six 

weeks of full or partially-paid maternity leave

 Likely implemented by amending existing unemployment 

statutes and funded by uncovering unemployment fraud

 The details of coverage are vague. As proposed, fathers 

and parents who adopt would likely not be eligible

 Unclear whether pay would be partial or full

 Critics contend the plan would only provide benefits to 

married women – not single women or men – and only to 

those who give birth rather than adoptive or foster 

parents 
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Other Worker-Friendly Trump Proposals

 Tax deductions available for child care and elder care

 An expanded Earned Income Tax Credit as a child care 

rebate

 A dependent care savings account to complement the 

existing dependent care flexible spending account
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Post-Employment Restrictions

 The new administration is unlikely to continue recent White 
House initiatives to prohibit non-compete agreements, arising 
from an April, 2016, executive order directing agencies to 
increase competition for consumers and workers.

 The “Antitrust Guidance for Human Resource Professionals” 
issued by the Department of Justice and Federal Trade 
Commission is not likely to continue as a priority for the new 
administration. This guidance threatened criminal prosecution 
of human resource professionals who enter into “naked” no-
poach agreements.

 White House “Call to Action” suggesting that states enact 
legislative reforms to reduce the use of non-compete 
agreements is unlikely to garner support in a Trump 
administration. 
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Response by States and Localities

 Some states and localities may “step up” worker 

protections if the Trump Administration is, or is perceived 

to be, insufficiently worker-friendly

 Areas of possible state and local activity include:

• Minimum wage and overtime;

• Paid sick leave and other paid leaves (More than 20 states and 

cities in recent years have enacted laws);

• LBGT rights; and

• Criminal background checks and credit checks. 
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Response by States and Localities

 Sanctuary Cities” may proliferate in order to provide 

protection to individuals who have entered or remain in 

the U.S. unlawfully

 Federal legislation may ultimately supersede state and 

local laws in some of these areas
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Partisan Composure of Legislature

New Jersey Senate 

New Jersey House of Representatives 

Democrat Republican

Democrat Republican
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Paid Sick Leave 

 Paid sick leave ordinances continue to sprout up in 

municipalities around the state. 

 Plainfield and Morristown recently became the 12th and 

13th cities to enact a paid sick leave ordinance

 There is currently NO NJ State Law requiring paid sick 

leave 
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Paid Sick Leave

 Ongoing efforts for statewide legislation

 In 2015 bill passed the Senate but no movement in Assembly

 Reintroduced in 2016 

- March 2016 – bill referred from Senate Budget & Appropriations Committee by a 7-6 
vote.

- May 9, 2016 – Senate pulled vote on Paid Sick Leave Law

- Currently Stalled

 Expected to be pushed again in 2017 

 Most recent draft of bill requires 72 hours of paid leave for 
companies with more than 10 employees, but if the 
municipality or city has greater worker protections, the 
ordinance applies 
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Paid Sick Leave 

Cities with Paid Sick Leave Laws

New Brunswick Jersey City

East Orange Patterson 

Passaic Trenton 

Montclair Irvington

Bloomfield Newark

Elizabeth Plainfield

Morristown

If you have employees working in any of these areas, review your sick leave 
policies to ensure they meet the requirements of the applicable ordinance
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New Jersey Equal Pay

 NJ passed Equal Pay bill in 2016

 Equal Pay bill vetoed by Christie in May 2016

• NJ law had more Protections than under Federal Law (Lilly 

Ledbetter Fair Pay Act)

- Would have required equal pay for “substantially similar work”

- No limit on number of years to recover back pay 

 Attempt to override veto in January failed by 4 votes 

 Christie vetoed similar bill in 2012 and 2014

 Proponents vowed to continue push (may wait for 2018 –

potential democratic governor)
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Salary History Ban

 Starting to see legislation prohibiting requests for salary 
history from prospective employees 

• Tied to equal pay efforts

 Bill introduced in NJ senate in 2016 

• Currently pending in the Senate Labor Committee

 Similar law recently passed in Massachusetts

 NYC Mayor de Blasio signed executive order banning City 
Agencies from asking for Salary History (November 2016)

 January 2017 banned in Philadelphia (effective 5/23)

• Comcast threatened suit

 New Jersey, California, and Pennsylvania have pending bills
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Changes to NJ Family Leave

 New Jersey is one of only a few states that provides paid 

family leave 

 Eligible employees are paid 2/3 of their salary, capped at 

$633 (2017) per week for 6 weeks

 Can be used to bond with newborn or adopted child, or 

to care for a family member with a serious health 

condition
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 Senate Democrats introduced a bill this month that 

proposes extending 6 weeks to 12 weeks

 Proposed benefit increase to 80% of an employees 

salary

• Same cap (53% of statewide average for all workers)

 If the bill passes and is signed by Governor Christie, it 

will take effect July 1, 2017
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New Jersey Minimum Wage Increase

 Effective January 1, 2017 

 6 cent increase from 2016 ($8.38 to $8.44)

• NOTE: Federal Minimum Wage $7.25

 Total increase of $1.19 since voter referendum in 2013 
(increases linked to Consumer Price Index) 

 Efforts to increase even further. In 2016 NJ Senate and
Assembly passed a bill that would have increased minimum
wage to more than $15 per hour by 2020. Christie vetoed the bill
on August 30, 2016

 Supporters seeking to place on the ballot in Fall 2017 

$8.44 per hour
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Maximum Benefit Rates and Taxable Wage Base 

Changes

 Unemployment, TDI, Family Leave, Workers’ Comp

2016 2017

Max Unemployment Weekly Benefit $657 $677

Max TDI and FLI Weekly Benefit $615 $633

Max Worker’s Comp Weekly Benefit $871 $896

Taxable Wage Base $32,600 $33,500

Base Week Amount $168 $168

Alternative Earnings Amount $8,400 $8,400

Government Entities Contribution Rate 0.7% 0.7%
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Worker’s Compensation

 As of August 29, 2016 “any 

and all documents filed with 

the NJ Division of Workers’ 

Compensation . . . may be 

filled out and signed in 

either black or blue ink.”
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Independent Contractors

 Administrative focus in recent years 

 Misclassification lawsuits on the rise (often in the form of 
class actions)

 2015 Hargrove v. Sleepy’s 

• ABC Test (NJ Wage and Hour Law/NJ Wage Payment Law)

- Presumption that the worker is an employee unless Employer can 
show: 

▪ (A) Free from control or direction over performance of work; and 

▪ (B) Outside the usual course of business or outside of all places of 
business; and 

▪ (C) Engaged In an independently established trade, occupation, 
profession or business
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Review Your Postings 

 State Wage & Hour laws 

 Unemployment Benefits 

 Worker’s Compensation 

 NJ Safe Act 

 Law Against Discrimination

 NJ Family Leave Insurance

 Distribution of CEPA Notices

 Gender Equity Notice



87

Review Arbitration Agreements

 New Jersey is one of the strictest states in measuring 

enforceability of arbitration agreements

 Atalese v. Legal Services Group (2014) and Morgan v. 

Sanford Brown (2016) 
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Review Arbitration Agreements

 (1) Must Clearly Explain what is being waived 

- Need to tell the employee they are waiving their right to go to 

Court and have their dispute decided by a judge or jury 

- Employee must understand arbitration is a substitute for Court

 (2) Write in clear plain English

 (3) Consider including the process (making provision 

longer v. process too one sided)

- Consider notifications that arbitration is binding without right of 

appeal, rules of evidence may be inapplicable, and arbitrator may 

not have the ability to compel nonparties to participate



89

Review Arbitration Agreements

 (4) Make the Clause Stand Out

- Removes risk employee does not see the text and avoid claims that 

provision was hidden

- Capital or bold letters or a disclaimer at the beginning that the 

agreement contains an arbitration clause

 (5) Consider adding an Opt-Out 

- Will lend to the argument that the arbitration clause is fair
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Review Arbitration Agreements

 NOTE: Anti-Arbitration Bill

• Geared towards consumers 

• Would prevent state agency from doing business with entities 

that have mandatory consumer arbitration agreements.

• Passed assembly, pending in Senate
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Snow Days

 Do we have to pay employees for snow days?

• Non-exempt: No

• Exempt: Yes, if closed for less than a full workweek 

 Can we make an employee use vacation days?

• Yes, as long as the policy is administered uniformly 

- BUT NOTE: Collective Bargaining Agreements
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Snow Days

 Can I force employees to work overtime to cover shifts 

during a storm?

• Typically, cannot force mandatory overtime on hourly wage 

employees directly involved in patient care (excluding 

physicians) unless it is a ”last resort” and the employer 

“exhausted all reasonable efforts to obtain staffing”

• However, in the event of any declared national, state, or 

municipal emergency or a catastrophic event that substantially 

affects or increases the need for health care services, the 

employer does not need to exhaust reasonable efforts. 
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Employment References 

 Health Care Professional Responsibility and Reporting 

Enhancement Act (“Cullen Act”) 

• List of circumstances that need to be reported to the Department 

of Law and Public Safety 

• For 7 years need to tell potential employers about the report 

• Must also provide information about a current or former 

employee’s job performance as it relates to patient care and, in 

the case of a former employee, the reason for separation

• Immunity from Civil Liability 
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Employment References

“Health Care Professional”

Anyone licensed by Board of Medical Examiners, Nursing, Dentistry, 

Optometry, Pharmacy, Chiropractic Examiners, Acupuncture Examining 

Board, Physical Therapy, Respiratory Care, Orthotics and Prosthetics, 

Psychological Examiners, Veterinary Medical Examiners, Ophthalmic 

Dispensers and Ophthalmic Technicians, the Audiology and Speech-

Language Pathology Advisory Committee, Marriage and Family Therapy 

Examiners, the Occupational Therapy Advisory Council, Certified 

Psychoanalysts Advisory Committee. 

Nurses aides and personal care assistants certified by the Department 

of Health.
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Balancing Patient Preferences & 

Employer Obligations

 Balancing patient’s rights to choose provider with 

employer’s obligations not to make employment 

decisions based on protected characteristic 

Hypotheticals: 

 Father demands that no African Americans treat his son

 Patient refuses treatment from a Muslim doctor 

 Female patient requests a female doctor 

 Patient refuses care from transgendered doctor
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Balancing Patient Preferences & 

Employer Obligations

 NY, Michigan, Arkansas, and Delaware courts have 

found that gender may be a legitimate criterion for 

accommodating a patient’s privacy interests in certain 

instances. 

 Hiring context: Bona fide occupational qualification 

(BFOQ) 

 Legitimate reason for request? 

 Fact Intensive: Certain situations privacy rights of 

individuals will justify sex-based classifications, 

particularly where an individual’s body is exposed in 

varying degrees. 
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Balancing Patient Preferences & 

Employer Obligations

 7th Circuit held these interests are not applicable to race 

(Chaney v. Plainfield Healthcare Ctr.)

• Analogized acceptance of male v. female dressing rooms based 

on privacy rights but not white v. non-white dressing rooms 
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Thank You!


