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MARCH 21, 2012
Presented by:

Jackson Lewis LLP
Morristown, NJ
973-538-6890 

Jeffrey Corradino Richard Schey
corradinoj@jacksonlewis.com scheyr@jacksonlewis.com

HEALTH CARE ASSOCIATION 
OF NEW JERSEY

Represents management exclusively in every aspect of 
employment, benefits, labor and immigration law and 
related litigation

Over 700 attorneys in 48 offices nationwide

Over 50 Attorneys in New Jersey and Philadelphia
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Affirmative Action and OFCCP 
Planning and Counseling

Corporate Diversity Counseling

Disability, Leave and Health 
Management

Employee Benefits, including 
Complex ERISA Litigation and 
Executive Compensation

Global Immigration

Labor, including Preventive 
Practices

Litigation, including Class  
Actions, Complex Litigation 
and e-Discovery

Trade Secrets, Non-Competes 
and Workplace Technology

Wage and Hour Compliance

Workplace Safety Compliance
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The NLRB’s mandatory Notice posting rule

Changes to NLRB election rules and procedures 

Redefining “bargaining units” to union advantage

Additional anticipated changes to the NLRB’s election rules 
and procedures

The NLRB  and employer social media policies

New Jersey  Health Care Labor Update

Update FMLA/FLA/ADA

New Trends in Whistleblower Claims

NJ DOL Audits

Source: US DOL Report, January 2012

UNION MEMBERSHIP PERCENTAGE IN THE PRIVATE SECTOR
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• Unions have started to reverse the decline in membership 

• Spent over $400 million in last election

• Now win 67% of all NLRB elections

• More organizing, union mergers, acquisitions  and              
cooperation among unions

• More corporate type campaigns to force
neutrality and avoid elections

• More Industry targeted organizing

Mark Pearce – union lawyer 
Sharon Block – union lawyer
Richard Griffin – union lawyer
Brain Hayes – management 
lawyer
Terence Flynn – management 
lawyer
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The NLRB’s mandatory Notice posting rule

Changes to NLRB election rules and procedures 

Redefining “bargaining units” to union advantage

Additional anticipated changes to the NLRB’s 
election rules and procedures

The New NLRB Employee Rights 
Notice: What Is Required
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The New NLRB Employee Rights Notice

Requires almost all private sector employers to post a
notice advising employees of their right to form a union and
file unfair labor practice charges
Currently effective April 30, 2012
Must post in conspicuous places, where other workplace
rights notices and company notices concerning personnel
rules or policies are customarily posted
11x17 inches
Posting in foreign languages required in some
circumstances – must know “proficiency” of employees in
English (20% rule)
Electronic posting required in some circumstances

12
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If  you "customarily” communicate with 
employees about personnel rules or 
policies electronically on internet or 
intranet site

May post notice or link to NLRB web 
page

May need multiple languages/ links

13

Violation of the NLRA

Tolling of statute of limitations

Evidence of unlawful motive in ULP cases
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National Association of Manufacturers v. NLRB, No. 11-1629 
(D.D.C. Mar. 2, 2012)

The NLRB can require employers to post a notice that informs 
employees of their right to organize.

BUT
NLRB cannot deem failure to post to be an unfair labor practice and
cannot toll the statute of limitations for claims brought by employees
against employers who failed to post the notice.

Increased organizing 
More NLRB petitions
More union election victories
Increase in unfair labor practice 
charges
Increase in NLRB “protected concerted 
activity” charges in non-union settings
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Train supervisors about the notice

Train supervisors about likely questions they will 
get from employees and best answers

Train supervisors about TIPS, FOE, early 
warning signs, authorization cards, etc.

Conduct an issues audit and resolve issues

3 StagesOrganizing

Petition

Election

1

3
2

Who can unionize?

“Supervisory” status

• definition
• implications

Objective:  
signatures

Hearing?

Demand?
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Contested election cases
Streamlined process
Unit issues resolved more often post-election
Estimated 28-35 days from petition to election 
instead of 42+

Specialty Healthcare NLRB decision
Employer wanted to expand unit of CNAs to 
include other service and maintenance employees
NLRB said no
Contrary to years of precedent
Now must prove “overwhelming community of 
interest” to expand unit
Difficult standard to meet
Smaller units much more likely
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Email addresses and telephone  numbers 
of voters must be given to union 

Must be given two work days after unit 
decision

Quicker stipulated election cases

Reinforce “Union Free” philosophy
Conduct a bargaining unit analysis
Create an overwhelming community of interest
among the employees you want in your best
unit(s)
Evaluate 2(11) “Supervisory” status
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NLRA protects concerted activity by 
employees. Applies equally to both 
unionized and union-free workplaces
Employees are protected against retaliation 
for discussing or complaining about terms 
and conditions of employment
Protected concerted activity: two or more 
employees act together to attempt to  
improve their terms and conditions of 
employment

NLRB extends concerted activity to social 
media;  Board reviewing over 100 cases 
involving Twitter, Facebook, YouTube and other 
forms of social media and electronic 
communication

Fired Because of Facebook®: Social Media 
Policies and the NLRB
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Confidentiality
Communications with the
Media
Chain of Command
Non-Harassment
Cooperation, Loyalty and 
Attitude  

Avoid overly broad provisions that could 
reasonably be construed to prohibit 
protected conduct

Limit the scope of policies by using specific 
wording

Limit the scope of policies by using examples

Consider adding a specific disclaimer limiting 
the policy provisions so  they do not hinder 
employees’ right to engage in protected 
concerted activity
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October 2008:

SEIU Local 1199NJ merges with 1199 SEIU

Becomes part of SEIU United Healthcare Workers 
East

300,000 members in NJ, NY, MD, FL, DC and MA

7000 Members

74 Facilities
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PENSION:

Underfunded resulting in mandatory increases in 
contributions

HEALTH FUND

Requires increased contribution based upon gross 
payroll

WAGES

Increases

Federal FMLA
At least 12 months’ (52 weeks’) employment – need 
not be continuous months
At least 1,250 hours in immediately past 12 months

New Jersey FLA

o 1,000 hours in past 12 months

30



Marketing and Business Development 2011

16

To care for a spouse, son
daughter or parent with a
serious health condition

Because of the employee’s 
own serious health condition 
which renders the employee 
unable to perform the 
functions of his/her job
Birth and care of the 
newborn or adopted child of 
the employee

31

To care for a spouse, 
son daughter or parent 
with a serious health 
condition
Birth and care of the 
newborn  or adopted child 
of the employee

Under NJFLA, the child 
can be the biological child
of the employee or the 
employee’s spouse or civil 
union partner

32
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Employer Notice Requirements Modified

Notice requirements:

Eligibility/Rights and Responsibilities Form

• Send within 5 business days, absent extenuating 
circumstances

• Details specific expectations and obligations of 
employees, explaining consequences of failing to 
meet the obligations

33

2) Designation Form

• Confirms employer’s leave determinations and 
designated leave amount

• Advise employees if they have exhausted leave 
amount

• Due 5 business days after employer receives 
satisfactory medical certification of need for leave

• Retroactive notice is permissible if it does not 
cause employee harm or injury

34
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Employees must explain reasons for leave to allow an 
employer to determine whether the leave qualifies

o “Calling in sick” – Insufficient to trigger FMLA

o Leave may be denied if employee fails to adequately 
explain

o For further FMLA leave (chronic/intermittent), 
employees must specify qualifying reason 

35

Employers “shall state in writing what additional information is 
necessary to make the certification complete and sufficient”.

Employees have 7 calendar days to cure deficiencies

• Need not hire a health care provider to obtain clarification … but 
employee’s supervisor may not contact health care provider

Certifications can be requested once every six months

Absent showing of “changed circumstances” or reason to 
doubt the continuing validity of the leave, recertification may 
not be required until the initial period of leave has elapsed

36
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May demand more than a “simple statement” of the ability 
to return to work

o But, need to provide list of essential job functions with designation 
notice

Fitness for duty certifications for intermittent leave may be 
sought if reasonable safety concerns exist

No second or third opinions permitted

The ADA/LAD says maybe not

Maximum time out policies under fire

Follow up letters are key

38
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1. Policy and Practice Commitments?

• Do you have some other time off policies or CBA 
that would permit the time off work?

2.      Reasonable Accommodation?

• If the additional requested time off relates to the 
employee’s medical condition, would the ADAAA 
require  more time off work as a reasonable 
accommodation?

Questions to Consider
• Avoid applying no‐fault leave policies resulting in automatic

termination after a set period of time
How Much Leave?
• “Indefinite” leave is not required
• Courts ask:

• Will the employee be able to return in the identifiable
future and be able to resume job functions?

• How much leave has the employee already taken?
• Would additional leave create an undue hardship?
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What Paid Family Leave is NOT:

It is not a true leave statute – no leave entitlement 
provided – leave may be available under FMLA, NJ FLA 
or Employer policy

What Paid Family Leave IS:

o a wage replacement statute

Provides up to six weeks partial wage replacement to 
address certain family care situations

Employees receive 2/3 of the employee’s weekly wages 
capped at $546.00 per week/$78 per day

41

Benefits Paid to:

o Bond with a newborn or child placed with

employee in adoption 

o Care for a family member who has a 

serious health condition

o Parents, spouse, civil union partner, 

domestic partner

o No paid leave for parents-in-law

42
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Timing is everything

Adverse action is  prohibited
based upon an employee:

- Coming forward and saying:
- It happened to them
- It happened to someone else

- Participating in the investigation

Must be in good faith

Cannot be disruptive?

You filed a what?
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Nothing in the file Employee
complains

Fired

TYPICAL TIMELINE

WHY
NOW
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1. In some cases Employee has a legitimate concern (even
if mistaken)

2. In many cases it’s “The “Whistleblower Set Up” :

Employee on fast track to discipline/termination 
latches on to  complaints as defensive measure

1. Workers’ Compensation

2. FMLA

3. ADA

4. OSHA

5. Retaliation (ADA, OSHA, Workers’ Comp)

6. HIPPA

7. Patient Safety/abuse
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Adopt similar framework as anti-harassment/ anti-
discrimination procedure

Provide that all complaints be made directly to HR or  
alternatively to administration 

What Jurors Think: 
Was It Fair?

KEY FACTORS A JURY WILL CONSIDER:

Length of employment

Seriousness of offense

Strength of proof

Consistency

Adherence to policies

50
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Employee Complaint

Industry Target

Union Target

Local Politics

Many times you will never know!

52



Marketing and Business Development 2011

27

Record Keeping

Minimum Wage

Off-the Clock Time

Overtime Calculations

Exempt/Non-exempt

Independent Contractors

Child Labor Laws

Unclaimed Wages
53

Record Keeping
o Failure to show daily and total weekly hours

o Failure maintain time records (not just payroll register)

Overtime Calculations
o Failure to include bonuses, shift differential  

Off-the Clock Time
o Meal period deductions (automatic)

Exempt/Non-exempt
o Duties (Administrative Trap)

o Improper deductions
54
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Independent Contractors
o Misclassification

Child Labor Laws
o Tracking hours and Meal Periods

o Work Permits

Unclaimed Wages
o Failure to send to DOL

55

ABC TEST

o Degree of control over means and methods

o Work in the normal course of business or on premises

o Independently established trade or business

Individualized Fact-Based Analysis
“Who else to they work for?” “Whose equipment do they use”

“40 hours per week?” “Is there a written contract?”

“Is there a risk of loss” “Do they invoice?”

“Who insures them?”
56
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Must Be Expressly Permitted By State or Federal Law

Authorized in Writing

Common Errors:
o Lost or Damaged Company Property

o Lost or Short Cash

o Loans

o ID Badges

57
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Kevin Triplett 
District Supervisor 

Division of  Wage and Hour Compliance 
New Jersey Department of  Labor and 

Workforce Development 
PO Box 389 Tel: 609-826-5454 

Trenton, NJ 08625-0389 Fax: 609-984-1279 
Kevin.Triplett@dol.statemj.us
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STATE OF NEW JERSEY 
DEPARTMENT OF LABOR AND WORKFORCE DEVELOPMENT 

DIVISION OF WAGE AND HOUR COMPLIANCE 
I will visit your premises on May 26, 2011 at 1 PM to examine
your employee time and payroll records for the period from 04/2009 to 0412011 in
accordance with laws administered by the New Jersey Division of Wage and Hour Compliance.
The following information will be needed:

1. Time Records/ Time Cards (Daily and weekly hours)
2. List of Employees past and present. List must show Employees' Name, address, SS#, Date of Birth, 

Date of Hire and Date of Termination. This list must be available on the day of inspection and it will be 
kept by the Department of Labor

3.  Payroll Records - Gross & Net Wages-Deductions per pay period
4.  Workers' Compensation Policy Number, Insurance Co. Name, Address & Expiration Date
5.  Employment certificates/working papers for all minors past and present less than 18 years of age 
6. State Unemployment Insurance Account Number & Federal ID Number
7. Copy of last Cancelled Check for Unemployment Taxes front and back or proof of Electronic  pmt. 
8. Cancelled payroll checks and Bank Statements for the period from 04/2009 to  04/2011  
9. Check Register
10 .Bank Information-Bank names, addresses, account numbers for both general & payroll accounts.
11.Company Ownership Information; Names, titles, home addresses & Social Security Number
12. Permit to maintain records out of state (if applicable)

Thank you for your cooperation.
C

Maria C. Mateus, Investigator
DIVISION OF WAGE AND HOUR COMPLIANCE

P.S. To expedite this matter, you may contact me at Cell #: (201) 618-4593 

Decide who will handle audit (in-house vs. outside)

Instruct business office to maintain records

Call auditor (or have counsel enter appearance)

Try to change audit date if it is not reasonable

60
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Gather Records

Identify Issues

Fix Gaps

Prepare explanations

Research Defenses
61

Attempt to Determine Scope of Audit and Reason

Cooperation (or appearance of cooperation)

Use Buffers (Counsel or Accountant)

Legal Formalities (subpoena)(not usually advisable)

Confess and Limit

62
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Prior Favorable Visits

Industry Intelligence

Legal Opinions

DOL Opinion Letters

63

Inspector Arrives
o Be cordial

o Escort

o Give adequate space (not too comfortable) 

Offer to make copies
o Records should be in order and available

o The more the merrier (usually current year plus 2)

Don’t be reticent to engage
o Ask questions

o Be careful about “stray remarks” 64
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Investigator may ask to speak with employees 
o Confirms payroll records

o Discusses practices (meal periods, off-the-clock)

o Discusses duties

No employer participation 
o Confirms payroll records

65

Administrative Fee
o Strike One10%

o Strike Two 18%

o Strike Three 25%

FEES ARE NOT NEGOTIABLE

66
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Back Wages
o Negotiable to a point (must be some kind of rationale)

Penalties
o Assessed in every Case

o Per Violation

PENALTIES ARE NEGOTIABLE

67

No Appeal
o Wages and penalties due in 30 days

o Follow-up audit in one year

Appeal
o Request within 15 days

o In-person or telephone “informal conference” 

Office of Administrative Law 
o Pattern and Practice

Referee Hearing
o Individual Case

68



Marketing and Business Development 2011

35

69

70


