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NLRB under a Second Term for 
President Obama

Election Results and Impact – Federal and State.

Current and Future Legislation.

Presidential Executive Orders:
Status of significant first term EOs.
Use of EOs in the second term.

NLRB – Current and Future:
Board Composition.
Rulemaking Initiatives.
Adjudication.

LMRDA Update.

Recommendations For Employer Consideration.
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Federal – Likely no significant federal labor legislation 
will be enacted by Congress in at least the next two 
years:

Democratic President and Senate – but not filibuster-proof.

Republican House Majority.

More important issues:  “the second fiscal cliff.”
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“Union Membership in Decline”

Percentage of Unionized U.S. Workforce – Private Sector

5

6.6 %
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– Current (3 Democrats plus 2 vacancies):
– Mark Pearce (D) – Chairman, expires 

8/27/13.
– Sharon Block (D) – Recess Appointment –

December 2013.
– Richard Griffin (D) – Recess Appointment –

December 2013.
– Brian Hayes  (R) – Term expired on 12/16/12.

Acting General Counsel: Lafe Solomon, 
Nomination has not been acted upon.
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On January 25, 2013  in Noel Canning v. 
National Labor Relations Board,
o a three-judge panel of the U.S. Court of Appeals for the D.C. 

Circuit unanimously ruled that President Barack Obama's three 
recess appointments in January 2012 were unconstitutional. 

o decision has potentially far-reaching effects as it calls into 
question the validity of NLRB decisions since the appointments, 
as well as the president's recess appointment power generally

o The ruling places in substantial doubt the validity of any 
NLRB decision or action since January 4, 2012

7

NOTICE POSTING RULE STATUS

Effective date stayed.

First ruling: Federal District Court in Washington D.C. 
o NLRB had authority to promulgate the posting rule. 
o NLRB  exceeded its authority with respect to provisions that (1) make failure to post an unfair 

labor practice and (2) toll the statute of limitations. 

Second ruling: Federal District Court in South Carolina – Contrary finding.
o NLRB did not have the authority to promulgate the rule.
o On appeal to the U.S. Court of Appeals for the Fourth Circuit; oral argument has been 

tentatively scheduled for March 19-23, 2013.

Third ruling: U.S. Court of Appeals for the D.C. Circuit. 
o Granted an emergency injunction preventing the rule from taking effect.
o Oral argument held on September 11, 2012; a decision is expected in early 2013.

Board reaction: Decision to postpone the effective date.
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ACCELERATED ELECTION RULE STATUS

First ruling: Federal District Court in Washington D.C. 

o NLRB did not have a quorum at the time the vote was held.

Second ruling: Federal District Court in Washington D.C.

o NLRB’s Motion to Alter or Amend Judgment denied.

Appeal: Court of Appeals for the D.C. Circuit. 

o Currently before the D.C. Circuit.

o Oral argument was scheduled for April 4, 2013 but D.C. Circuit canceled in light 
of Noel Canning

Board reaction: Rather than re-voting, the
Board has decided to appeal the district court’s
decision. 9
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FUTURE RULEMAKING INITIATIVES

Reintroduce the Accelerated Election Rule:

Will a Democratically dominated NLRB do this?

What is the effect of Noel Canning, the recess appointment 
challenge? 
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Micro Bargaining Units – Specialty Healthcare. (Issued in 
August 2011)

NEW RULE:  Must prove “overwhelming community of 
interest” to expand bargaining unit, effectively enables 
the union to choose any unit, no matter how small – an 
employer’s ability to successfully oppose is very limited.

To avoid the proliferation or fragmentation of bargaining 
units, employees shall not be excluded from the unit 
unless the interests of the group sought are sufficiently 
distinct from those of other employees to warrant the 
establishment of a separate unit.

11
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EXPANDED DEFINITION OF PROTECTED CONCERTED 
ACTIVITY  (PCA)

NLRA protects concerted activity by employees. 
Applies equally to both unionized and union-free 
workplaces.

Protected concerted activity: typically, 2 or more 
employees acting together to attempt to improve their 
terms and conditions of employment.

Employees are protected against retaliation for 
discussing or complaining about terms and conditions of 
employment.

13

SOCIAL MEDIA & CONCERTED ACTIVITY

Employees are talking about companies online – like it or 
not:
o Including, for example, social media sites, blogs and text 

messages

For employees, a social media policy outlines corporate 
guidelines and principles for online communications, 
including limitations on release of trade secrets, 
disclosure of competitive information and derogation of 
the company.

14

Implications of the NLRB’s protected concerted 
activity focus:

Social media/electronic 
communication rules

E-mail and computer rules

Confidentiality of information and 
investigations

Workplace conduct rules 
(cooperation, loyalty, harassment, 
etc.)

Rules about speaking to the 
media

Solicitation/distribution/access

“At will” policies

Class action waivers

Arbitration provisions

Chain of command rules

Rules about off-duty misconduct

Codes of conduct and rules 
regulating employee statements, 
non-disparagement and gossip 

15
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Examples of Rules Recently Found to be Unlawful
Confidentiality/Non-Disclosure

Speaking to the Media

Loyalty and Professionalism

On-Duty Conduct

Off-Duty Access

At-Will Employment

16

Confidentiality/Non-Disclosure
Employees deal with and have access to information that must stay
within the Organization. Confidential Information includes, but is not
limited to, information that is related to . . . personnel information
and documents . . . No employee is permitted to share this
Confidential Information outside the organization, or to remove or
make copies of any [of our] records, reports or documents in any
form, without prior management approval. Disclosure of
Confidential Information could lead to termination, as well as other
possible legal action. Flex Frac Logistics LLC, 358 NLRB No. 127
(September 11, 2012) (emphasis added).

17

Confidentiality/Non-Disclosure Continued
All Company employees shall refrain from discussing private matters
of members and other employees. This includes topics such as, but
not limited to, sick calls, leaves of absence, FMLA callouts, ADA
accommodations, workers’ compensation injuries, personal health
information, etc.” Costco Wholesale Corp., 358 NLRB No. 106
(September 7, 2012).

Employees making a complaint to Human Resources should not
discuss the matter with their coworkers while the Company’s
investigation is ongoing. Banner Health System d/b/a Banner
Estrella Medical Center, 358 NLRB No. 93 (July 30, 2012).

18
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Speaking to the Media
The Corporate Communications Department is responsible for any
disclosure of information to the media regarding the Company and
its activities . . . Unless you receive prior authorization from the
Corporate Communications Department to correspond with
members of the media or press regarding the Company or its
business activities, you must direct inquiries to the Corporate
Communications Department. Similarly, you have the obligation to
obtain the written authorization of the Corporate Communications
Department before engaging in public communications regarding
the Company or its business activities. EchoStar Technologies,
LLC, Case 27-CA-066726 (ALJ Decision, September 20, 2012).

19

Loyalty and Professionalism
Employees are prohibited from bearing false witness for or against
the Company under any and all circumstances. Violation of this
rule is an intolerable offense and penalized by immediate
discharge. TT&W Farm Products, Inc., d/b/a/ Heartland Catfish
Co., Inc., 358 NLRB No. 125 (September 11, 2012).

Courtesy is the responsibility of every employee. Everyone is
expected to be courteous, polite and friendly to our customers,
vendors and suppliers, as well as to their fellow employees. No
one should be disrespectful or use profanity or any other language
which injures the image or reputation of the Dealership. Karl Knauz
Motors, Inc. d/b/a Knauz BMW, 358 NLRB No. 164 (September 28,
2012).

20

On-Duty Conduct
Willfully restricting production, impairing or damaging product or
equipment, interfering with others in the performance of their jobs or
engaging or participating in any interruption of work will be
considered cause for immediate discharge. TT&W Farm Products,
Inc., d/b/a/ Heartland Catfish Co., Inc., 358 NLRB No. 125
(September 11, 2012).

Employees are prohibited from walking off the job and/or leaving the
premises during working hours without permission. Ambassador
Services, Inc., 358 NLRB No. 130 (September 14, 2012).

21
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Off-Duty Access
Returning to Work Premises:  Associates are not permitted in the interior 
areas of the hotel more than fifteen minutes before or after their work shift.  
Occasionally, circumstances may arise when you are permitted to return to 
interior areas of the hotel after your work shift is over or on your days off.  
On these occasions, you must obtain prior approval from your manager.  
Failure to obtain prior approval may be considered a violation of Company 
policy and may result in disciplinary action.  This policy does not apply to 
parking areas or other outside nonworking areas.  Marriott International, Inc. 
d/b/a J.W. Marriott Los Angeles, 359 NLRB No. 8 (September 28, 2012).

The hotel and its facilities are designed for the enjoyment of our guests.  If 
you wish to use the guest facilities during nonworking hours, you need to 
obtain prior approval from your manager.  Marriott International, Inc. d/b/a 
J.W. Marriott Los Angeles, 359 NLRB No. 8 (September 28, 2012).

22

At-Will Employment

“I agree that the at-will employment relationship cannot be
amended, modified, or altered in any way.” Region 28, 28-CA-23443
(February 1, 2012).

23

Lawful Compliance and Best Practices
Develop a strategic, comprehensive, integrated labor relations 
plan.

Think strategically – get involved in the dialog about future 
changes (e.g., employer associations, lobbying).

Insure “C” suite buy-in and awareness of legal changes.

Create an effective labor relations and communications program 
for important “stakeholders” – board members, shareholders, 
executives, employees, politicians, customers, etc.

24
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1199 S.E.I.U. United Healthcare Workers Eats, New 
Jersey
o Over 60 contracts in New Jersey

o Multi-employer health fund (33.5%)

o Multi-employer Defined Benefit  Pension Plan

(@2.5-2.75% plus a supplemental contribution for underfunding)

o Education fund (.5%)

o Alliance fund 

25

26

Market 
Reforms and 

Mandates

Shared 
Responsibility

Insurance 
Exchanges 

Medicaid 
Expansion
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Regulations have already been issued on:
o Temporary early retiree reinsurance program

o Extension of dependent coverage to age 26

o “Grandfathered” plans

o New appeals process

o Standardized benefit summaries and quality reporting

o Preventive services 

28

Requires a compliance and ethics program by March 23, 
2013. 
o The program must be effective in preventing and detecting 

criminal, civil, and administrative violations under PPACA and in 
promoting quality of care. 

o Department of Health and Human Services (DHHS) Office of the 
Inspector General has made designing, implementing, and 
maintaining an effective compliance program a best practice for 
nursing facilities since 2000. PPACA has made such compliance 
programs mandatory.

.

29

The PPACA requires the following eight program elements: 
o Compliance standards and procedures to be followed by 

employees and agents;

o “High-level personnel” designated to oversee compliance with 
“sufficient resources and authority” to assure compliance;

o Discretionary authority not given to individuals the organization 
knows or should know have a “propensity to engage in criminal, 
civil, and administrative violations”;

o Effective communication of the standards and procedures to all 
employees and agents;

30
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o Adoption of monitoring, auditing and reporting systems that 
include anti-retaliation protections for employees who report 
offenses:

o Consistent enforcement of standards through disciplinary action;

o Reasonable responses to reported offenses and steps to prevent 
further similar offenses, if an offense is detected; and

o Periodic reviews of the program to identify necessary changes or 
modifications.

Review Existing Compliances Programs (DHHS Best Practice 
Guidance)

31

Pay/Play penalty aka “ER shared responsibility”

Nondeductible penalties apply to ERs with 50 or more 
FT EEs (penalty determined monthly)

FT = 30 hrs/wk (Proposed Regulations define look-back/stability 
period safe harbor for purposes of determining FT status)

Count PT EEs for purposes of determining ER size only (not for 
penalty calculation) by determining FTE (FTE/month = total PT 
EE hours divided by 120)

32

Pay or Play:  If minimum essential coverage is not offered 
to each FT EE and dependents and one or more FT EE 
obtains subsidized Exchange coverage, ER must pay 
penalty equal to  $2,000 per FT EE (excluding first 30)  

Pay and Play:  If minimum essential coverage is offered 
but one or more FT EE obtains subsidized Exchange 
coverage, ER must pay penalty equal to lesser of

• $3,000 x number FT EEs who decline ER coverage and 
receive subsidized Exchange coverage or

• $2,000 x number total FT EEs (excluding first 30) 

33



12

To avoid penalties, large employer must 
offer “Minimum Essential Coverage”:

An eligible employer health plan
Plan provides minimum value
Plan is affordable

34

Employer coverage meets affordability test if the 
employee is required to pay no more than 9.5% of 
household income for self-only coverage

Affordability Safe Harbors:

o Employee’s W-2 reported wages

o Based on monthly rate of pay (cost does not exceed 
9.5% of monthly pay)

o Coverage does not exceed 9.5% of Federal poverty 
level for single individual

35

ER with 100 FT EEs does not offer 
minimum essential coverage to FT EEs 
and dependents and at least one FT EE 
obtains subsidized exchange coverage

$2,000 x (100 – 30) = $140,000

36
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ER with 100 FT EEs offers minimum essential coverage to 
all FT EEs and dependents but at least one FT EE obtains 
subsidized exchange coverage

Lesser of –

$2,000 x (100 – 30) = $140,000

$3,000 x (# FT EEs who obtain subsidized exchange 
coverage) = ??

37

To avoid penalties, employer plan must provide 
minimum value*:

The plan’s share of the total allowed costs of 
benefits provided under the plan must be at least 
60% of the Actuarial Value of those costs

“Actuarial Value” is a general summary measure of 
health plan generosity

38

A Plan in existence on March 23, 2010 that has 
not been changed in any but insignificant ways 

The term applies to large and small group 
market plans and to both insured and self-
insured plans

A grandfathered plan does not have to comply 
with some mandates as long as grandfathered 
status is maintained

39
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BE CAREFUL—exemptions are minimal

Grandfathered employer plans do not have to 
comply with:

o Claims appeals process requirements

o Emergency service requirements

o Preventive care without cost-sharing

o OB/Gyn and pediatrician designation requirements

40

Insured plans cannot discriminate in favor of Highly 
Compensated Employees (compliance deadline extended 
pending regulations).  Non-discrimination rules already 
exist for self-insured plans.

Planning Issue:
How much flexibility will future regulations allow for 
offering different plans to different groups of employees 
(e.g. by job classification, geographically, etc.)?

41

1. Planning and strategize now

2. Communicate plans with employees

Use W-2 reporting as opportunity to communicate 
value of benefits

Keep employees up-to-date on plans for health 
benefits

3. Take advantage of opportunities to impact regulations –
many recently proposed regulations are in comment 
periods – IRS is listening

42
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Jackson Lewis

Blog:

http://www.benefitslawadvisor.com/

E-mail updates:

http://jlmarketing.jacksonlewis.com/reaction/RSGenPage.asp?RSID=k
5_c7IHYHsVmAKIhyttfRpWKIZt0NCGFtjTqbXpTSKk

IRS website:

http://www.irs.gov/uac/Affordable-Care-Act-Tax-Provisions

43

The “Opportunity to Compete Act,” (S.2586)
o Establishes “certain employment rights for persons with criminal 

histories;”

o Similar to the EEOC’s Enforcement Guidance (but goes further); 

o Unlawful to advertise that employment is contingent upon a 
criminal background check;

o No inquiry about an applicant’s criminal background and a 
background check until after an offer of employment;

o Dictates whether the employer can rely on a history of certain 
crimes depending on the passage of time since the convictions 
took place;

44

o Precludes the use of arrest records, unless the arrests are 
pending; 

o Precludes the use of sealed or expunged records;

o Requires notification to the applicant of an adverse decision and 
the records used to make it and an opportunity for the applicant 
to respond;

o Mandates the completion of an “Applicant Criminal Records 
Consideration Form;” 

o Violators subject to various civil penalties based upon size; 
violation of “public policy;”

o Silent regarding a private right of action

45
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20-Day Leave Bill (A-2919/S-2177)
o Provides 20 days of protected leave to victims of domestic 

violence or sexual assault; 

o Applies to companies with 25 or more employees;

o Leave will be unpaid;

o Runs concurrent with other leave entitlements and paid time off; 
and, delay the bill’s effective date to give

46

Facebook – (A-2878/S-1915) 
o Precludes the requirement that an individual provide a password 

for a “personal” (Facebook, MySpace) account to his/her 
employer or prospective employer.

o Precludes the requirement that an employee disclose that 
he/she has a “personal” account to his/her employer or 
prospective employer. 
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Minimum Wage –
o Legislature passes increase from $7.25 to $8.50/hr. with 

automatic increases tied to inflation

o Gov. Chris Christie vetoed  measure 

o “Conditional veto” (Christie would sign if the increase was to 
$8.25/hr; phased in over three (3) years; and, eliminated the 
automatic increase)

o Set for November 5, 2013 ballot for a constitutional amendment

48



17

Gender Parity - (originally scheduled to take effect Nov. 
2012; comment period ends 3/23/13)
o Post the notice in a conspicuous place accessible to all employees. 

(English, Spanish, and any other language spoken by 10% of an 
employer's workforce) 

o Provide a copy of the notice to each current employee within the initial 
30-day period.

o Provide a copy of the notice to new employees at the time of hire. 

o Provide a copy of the notice to any employee upon request.

o Redistribute the notice to all employees on an annual basis. 

o Collect an annual acknowledgment from each employee that the 
employee has read and understood the notice.

49
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Private Sector Discrimination Charges Received by EEOC

2007 2008 2009 2010 2011

New Jersey (21st Place)

1,841 EEOC Charges (1.8% of Total US Charges)
o 624 Race Based

o 457 Sex Based

o 89 Religion Based

o 429 Age Based

o 475 Disability Based

o 6 GINA*

51

* Title II of the Genetic Information Nondiscrimination Act of 2008 (GINA), which prohibits genetic information discrimination in employment, took 
effect on November 21, 2011
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Record 99,947 private sector discrimination charges in 
FY2011

o Most frequent charges brought by employees in 2011 were race 
discrimination, retaliation and sex discrimination

o Largest increase is in retaliation charges
• EEOC retaliation claims up from 33,613 in 2009 to 36,258 in 

2011 (up 7.9 percent)

52

Systemic Discrimination Initiative
o “A pattern or practice, policy, or class case where the alleged 

discrimination has a broad impact on an industry, profession, 
company or geographic area”

o May arise even in a charge of individual discrimination

o 23 systemic discrimination lawsuits filed
• Background check issues

• Per se leave limitations

o Every EEOC field office pursuing at least one class-wide case

o May see pay and promotion cases in the future

53

EEOC’s Enforcement Guidance on the Consideration of 
Arrest and Conviction Records in Employment Decisions 
Under Title VII of the Civil Rights Act of 1964
o “The Guidance”

o Approved by EEOC April 25, 2012 

o Effective Immediately 

o Requires Review of Employer Practices  
o Employers should engage in individualized assessment involving 

a dialogue with that individual
o May not defend a decision to disqualify solely on state 

restrictions on the hiring of persons with criminal records
54
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Arrests
o Arrests – as opposed to underlying conduct – should not be 

considered in making employment decisions

o Underlying conduct may be considered

o Guidance respects employer’s right to make credibility 
determinations

Convictions should be subject to individualized analysis
o No blanket disqualification based on record of conviction

55

Narrowly Targeted Screens May Satisfy Business 
Necessity
o The Guidance contemplates that an employer may satisfy its 

Title VII obligations by using an internal policy if it is “narrowly 
tailored.” The Guidance explains “narrowly tailored” as a 
“demonstrably tight nexus to the position in question. Title VII 
thus does not necessarily require individualized assessment in 
all circumstances.” 

o The Guidance refers to “targeted screens” that are based on the 
Green factors, i.e., the nature of the crime, the time elapsed and 
the nature of the job

56

SUCH A PER SE STANDARD SHOULD BE THE EXCEPTION, 
NOT THE RULE and as noted the Guidance suggests that 
individualized analysis accompany such a targeted screen

The Guidance does not provide an example of a narrowly targeted 
screen that would pass muster

o However, Commissioner Lipnic previously provided the example of an applicant 
for a day care center who had been convicted of child molesting 

Recency also likely would be an issue in determining whether a 
targeted screen, alone, would suffice

57
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Targeted Screens Accompanied by Individualized 
Assessment – THE BEST PRACTICE

The Guidance clearly prefers that a targeted screen be 
accompanied by notice to the individual under scrutiny 
and an individualized assessment of the individual and 
the crime and the position in question 

The Guidance lists nine possible topics of consideration 
in an individualized assessment, all of which generally 
require a dialogue

58

1. Criminal record is inaccurate;

2. The facts and circumstances surrounding the offense;

3. The number of offenses for which the individual was 
convicted;

4. Age at time of conviction or release from prison;

5. Evidence that the individual performed the same type of 
work, post-conviction, without incidents of criminal conduct;

6. The length and consistency of employment history before 
and after the offense;

(Continued)
59

7. Rehabilitation;

8. Employment or character references and other information 
regarding the individual’s fitness for the particular position; 
and

9. Whether the individual is bonded

If the individual does not respond to the employer’s inquiries, 
the employer may make its decision without the information

60
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State or local disqualifiers do not prevail – still need to 
defend on the merits

61

Review and refine current criminal history policies

Limit per se disqualifiers (especially those that apply to all 
criminal records) and engage in appropriate analysis for any 
remaining per se disqualifiers

Analyze specific jobs and specific crimes if a general matrix is 
utilized

Develop “Targeted Screen

Conduct “Individualized assessment:”

Maintain a file explaining the basis for policy refinements

Train personnel with hiring responsibilities
62

• Conduct the same investigation on every 
applicant for the same or similar positions

Uniformity

• Tailor background checks to legitimate 
business interests

Legitimacy

• In enforcement of policies and practices
Consistency
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What you know may hurt you: Your search may discover 
information about protected class membership or activity

Beware of “shoulder surfing”
o Sen. Blumenthal has announced plans to introduce federal 

legislation to bar employers from asking for access to employees’ 
private social media sites; similar bills before Illinois, Maryland and 
New Jersey legislatures

o Watch out for possible invasion of privacy claims

o Best Practices:
• Use third party or designated and trained staff
o Ensure FCRA compliance (per FTC letter of 5/9/11)
o Limit subjects and conduct only at final stage of hiring process

64Copyright 2012 

Focus on Misclassification:
o Throughout 2011 and 2012:  Memoranda of Understanding with 

IRS and states regarding worker misclassification

Focus on Timekeeping:
o May 2011:  Timekeeping “app” for workers with smartphones

65Copyright 2012

Automatic meal deductions (timekeeping)

Computer boot-up / log-off (timekeeping)

Work performed away from the workplace

Independent contractor misclassification

Administrative exemption

66
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Policy that employee report in writing any payroll errors 
or discrepancy within 2 business days from receipt of 
paycheck or receipt of wages via direct deposit. 
o Employee agrees that the absence of such a report and 

acceptance of wages will confirm proper payment of all hours 
worked.

o Employees sign off on any “adjustments” to time card

67
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